HONG KONG BAR ASSOCIATION
Secretariat: LG2 Floor, High Court, 38 Queensway, Hong Kong
E-mail: info@hkba.org Website: www.hkba.org
Telephone: 2869 0210 Fax: 2869 0189

PRIESS RELEASE
TO : All Press
DATE : 18" December 2012
NO. OF PAGES : 6 (including cover page)

If any portion of the facsimile transmission is not received or is illegible, please notify
the sender at tel. no. 2869 0210 immediately.

The Secretary for Justice’s Request under Article 158(3) of the Basic
Law of the HKSAR in the Foreign Domestic Helpers Final Appeals

BEREMAEE HAMRBE FIRBBEARESE 15834k
TESMEE RS RARBEZ BN



The Secretary for Justice’s Request under Article 158(3) of the Basic Law of the HKSAR

in the Foreign Domestic Helpers Final Appeals

Statement of the Hong Kong Bar Association

1. The Hong Kong Bar Association (“HKBA”) notes the public discussion
and debate following the news report that the Department of Justice has
made a request to the Court of Final Appeal in the final appeals by foreign
domestic helpers pending before the Court of Final Appeal (FACV 19,
20/2012). The request by the Department of Justice is for a reference
under Article 158(3) of the Basic Law of the HKSAR to the Standing
Committee of the National People’s Congress (“NPCSC”) seeking an
interpretation to clarify certain issues concerning the binding effect of the
NPCSC’s 1999 interpretation of Articles 22(4) and 24(2)(3) of the Basic

Law.

2. The HKBA also notes the statement of the Secretary for Justice on 13
December 2012 that the clarification of those issues by the NPCSC “can
facilitate a proper interpretation of the right of abode for all categories of

persons under BL 24(2) including FDHs”.

3. The HKBA has not substantially commented on the Department of
Justice’s request because the final appeals are still to be heard by the Court
of Final Appeal. The HKBA does not regard that it should comment on

the merits of the rival arguments when the matter is sub judice.

4, However, the HKBA expresses its concern that as the public discussion
and debate develops, commentators and interviewees have, in a high-

profiled manner:



(1) raised in the public domain arguments and counter-arguments on the
legal merits of the request;

(2) made conjectures on the outcome(s) of the request;

(3) expressed in strong terms the social and political consequences if the
Court of Final Appeal were to rule one way or another; and

{4) levelled criticisms on the Secretary for Justice for making the request.

Freedom of expression is a cherished value of the society and the mass
media in Hong Kong. However, exercise of freedom of expression has to
be informed, and against the following background:-

(1) The Secretary for Justice has a professional and constitutional
responsibility to advance on behalf of the Government all
arguments that he, his department and external Counsel
(leading and junior, local and overseas) consider to be
reasonably arguable, just as counsel for any other party is
obliged and expected to do.

(2) Whether the Court of Final Appeal should make a reference
under Article 158(3) of the Basic Law on the request is
patently a legal issue. The Court of Final Appeal, upon
receiving the written arguments and hearing the oral arguments
of all the parties, will come to a view on all the arguments
before it independently and impartially, according to law. The
Court of Final Appeal, and they alone, will decide whether the
request ought to be acceded to on the basis of the law, and of

the law alone.

The HKBA believes that the Court of Final Appeal will not accept an
otherwise legally unmeritorious argument because of political expediency
or pressure emanating from one end of the political spectrum. In a similar

vein, the Court will not reject an otherwise legally meritorious argument



because of alleged concerns about the perceived demise of the Rule of

Law emanating from another end of the political spectrum.

7. The HKSAR has a Judiciary that has been rightly recognised both locally
and internationally as being truly impartial, independent and free from
corruption, manipulation and political influence. Such recognition
demands and deserves the trust and support of the community and media
of the HHKSAR. When a matter is sub judice, high-profiled commentary
and conjecture might be perceived to add unnecessary pressure to those

concerned, and are best avoided.

8. The HKBA finds it necessary in the present context for it to repeat what it
had stated earlier on 10 October 2012 in another context: Any act which
interferes, or which may be perceived as interfering, with the
independence of the judiciary in Hong Kong, regardless of political
affiliation, must be viewed with great circumspection even if otherwise

within the letter of the law.

Dated 18th December 2012.

HONG KONG BAR ASSOCIATION
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